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Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARD OF BENEFI TS

Thi s case ari ses froma clai mfor benefits under Title |V of the
Federal Coal M ne Health and Safety Act of 1969, as anended by the
Bl ack Lung Benefits Act of 1977 (hereinafter referredto as "the Act"),
30 US.C 8§90let seq., and the regul ations i ssued t hereunder, | ocated
inTitle 20 of the Code of Federal Regul ati ons. Regul ati on secti on
nunmbers nentioned i nthis Decisionand Oder refer to sections of that
Title.

On August 30, 1999, this casewas referredtothe Ofice of Ad-
m nistrative Law Judges by the Director, Office of Wbrkers'
Conpensati on Prograns for a hearing. (Dir. Ex. 35)' Aformal hearing
in this matter was conducted on February 3, 2000 in Pikeville,
Kent ucky, by the undersigned. Al parties were afforded full oppor-
tunity to present evidence as providedinthe Act and t he regul ati ons
i ssued thereunder.

| SSUES

The issues in this case are:

1. VWhet her the claimwas tinmely fil ed,;

2. Vet her the person upon whose di sability the claimis basedis a
nm ner;

3. Whet her the d ai mant wor ked at | east twenty years i n or around one

or nore coal m nes;

4. Whet her t he O ai mant has pneunoconi osi s as defined inthe Act and
regul ati ons;

5. Whet her the Cl ai mant' s pneunoconi osi s arose out of coal m ne
enpl oynent ;

6. Whet her the Claimant is totally disabl ed;

7. VWhet her the Claimant's disability is due to pneunpconi osis;

' In this Decision and Order, "Dir. Ex." refers to the
Director's exhibits, "Er. Ex." refers to the Enployer's exhibits
and "Tr." refers to the transcript of the hearing.
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8. Whet her the Cl ai mant has two dependents for the purpose of
augnment ati on;

9. Vet her the naned enployer is the Responsible Operator;

10. Wiether the daimant's nost recent period of cunul ati ve enpl oynent
of not |l ess than one year was with the naned Responsi bl e Operator;

11. Wiether the evidence establishes amaterial change in conditions
pursuant to 20 C. F. R §725.309; and,

12. \Whether the evidence establ i shes a change in conditions and/ or
that a m st ake was made i n the determ nati on of any fact inthe prior
deni al pursuant to 20 C. F. R 8725.310.°2

(Dir. Ex. 35, Tr. 9-10)

Based upon a t horough anal ysis of theentirerecordinthis case,
wi t h due consi derati on accordedto the argunents of the parties, ap-
plicabl e statutory provisions, regul ations, and rel evant case | aw, |
her eby make the foll ow ng:

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Backagr ound:

The Cl ai mant, Arnol d Reynol ds, was born on June 18, 1934, and
conpl et ed a second grade education. (Dir. Ex. 31) The d ai nant has two
dependents for purposes of augnenting benefits, nanmely his w fe,
Col | een, whomhe marri ed on January 3, 1990, and hi s st epdaughter,
Em |y Rut h, who was born on Novenber 8, 1982. (Dir. Ex. 1, 7, 34, Tr.
11-12, 14) The Claimant worked in coal mne enploynment for
approxi mately twenty years. (Dir. Ex. 3, 4, 6, 34)

2A review of the procedural history indicates that this
i ssue does not appear to be applicable herein. The Clainmnt’s

initial application was finally denied in 1992. The instant
application was filed in 1994, and is before the undersigned as
the result of Judge O Neill’s decision to vacate his origina
decision and order granting benefits, leaving no decision

subj ect to nodification herein.
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The Cl ai mant testified that his famly physicianis Dr. Sundaram
(Tr. 13) The Claimant is currently on oxygen si xt een hours per day.
(Tr. 13)

Procedural History:

The A aimant filed his first applicationfor benefits on March 1,
1976. (Dir. Ex. 31) The applicationwas initially awarded, however,
t hat award was set asi de and vacated on July 21, 1983. (Dir. Ex. 31)
The d ai mant requested a hearing on July 13, 1984, and on May 22, 1987,
the claimwas referredtothe Ofice of Adm nistrative LawJudges for
a formal hearing. (Dir. Ex. 31) A hearing was held before the
under si gned on June 7, 1987, and on August 8, 1989, a Deci si on and
Or der denyi ng benefits was i ssued. The ainmant filedaPetitionfor
Reconsi derati on whi ch was denied. Hethenfiled an appeal withthe
Benefits Revi ewBoard (the Board), and on Novenber 9, 1992, the Board
affirmed the August 8, 1989, Decision and Order issued by the
undersigned. (Dir. Ex. 31)

The Cl ai mant filed his second application for benefits on Novenber
29, 1994. (Dir. Ex. 1) It was initially denied by the District
Di rector on June 20, 1995, and on June 27, 1995, the Cainmant filed a
request for aforml hearing. (Dir. Ex. 22) This matter was referred
tothe Ofice of Adm nistrative LawJudges on February 22, 1996, and a
formal heari ng was hel d bef ore Adm ni strative LawJudge J. M chael
O Neill on Decenber 4, 1996. (Dir. Ex. 33, 34) Judge O Neill issued a
Deci si on and Order Awar di ng Benefits on June 6, 1997. (Dir. Ex. 34)
Therein, Judge O Neill noted that the Enpl oyer was not represented at
t he heari ng.

Upon notion fil ed by the Enpl oyer for reconsi deration of the
Deci si on and Order awardi ng benefits, Judge O Neill granted t he noti on,
vacat ed hi s decision, and remanded this natter tothe District D rector
for devel opnent of the evidence by t he responsi bl e operat or and f or
det erm nati on of the responsi bl e operator. (Dir. Ex. 34) The O ai mant
filedan appeal withthe Board on August 26, 1997, and on Novenber 6,
1997, the Enpl oyer filed a Motionto Di sm ss onthe grounds that the
Order bei ng appeal ed was not a final judgnment. The Board i ssued an
Order on August 19, 1998, granting the Enpl oyer's Motionto Di sm ss.
(Dir. Ex. 34) The casewas thenreferredtothe District Director for
further consideration. (Dir. Ex. 34)



On July 8, 1999, the District Director i ssued a Proposed Deci si on
and Order awardi ng benefits, and namng Utility Coals, Inc. asthe
responsi bl e operator. (Dir. Ex. 34) The Enployer filed a tinely
request for a hearing, and on August 30, 1999, this matter was referred
tothe Ofice of Adm nistrative LawJudges for a formal hearing. (Dir.
Ex. 34, 35) A formal hearing was held before the undersigned on
February 3, 2000.

Duplicate Claim

In cases where a claimant files nore than one claimand the
earlier claimis denied, thelater clai mnmust al so be deni ed ont he
grounds of the earlier denial unless there has been a materi al change
incondition or the later claimis a request for a nodification.
Section 725.309(d). The Claimant filed his original claimin 1976.
That cl ai mwas finally deni ed on Novenber 9, 1992. The current claim
was filed on November 29, 1994, not within one year of the prior
deni al, sothat it cannot be construed as a nodi ficati on proceedi ng
pursuant to Section 725.310(a). Therefore, according to Section
725.309(d) this clai mmust be deni ed on t he basi s of the prior deni al
unl ess there has been a material change in condition.

The United States Court of Appeals for the Sixth Circuit inthe
case of Sharondal e Corp. v. Ross, 42 F. 3d 993 (6th Cir. 1994) adopt ed
t he fol | ow ng standard for det erm ni ng whet her a m ner has establ i shed
a "material change in conditions.”™ The Court stated:

...to assess whether a material change in conditionis
est abl i shed, the ALJ nust consi der all of the newevidence,
favor abl e and unf avor abl e, and det er m ne whet her t he m ner
has proven at | east one of the elenents of entitl enment
previously adjudicated against him If the mner
establishes the existence of that elenment, he has
denmonstrated, as amatter of | aw, a materi al change. Then
t he ALJ must consi der whet her all of the record evi dence,
i ncludi ng that submtted with the previous clains, supports
a finding of entitlenent to benefits.

Ross at 997-998.



The present claimarises inthe Sixth Circuit.® Therefore,
appl yi ng t he Shar ondal e st andard t he evi dence subm tted subsequent to
the date of the prior denial will be reviewed, to determ ne whet her the
Cl ai mant has proven at | east one of the elenments of entitlenment
previ ously adj udi cat ed agai nst him |f the C ai mant establi shes the
exi stence of that el enent, he has denonstrated, as a matter of | aw, a
material change. |If he is successful in establishing a materi al
change, then all of the record evi dence nust be revi ewed t o det erm ne
whet her he is entitled to benefits.

The previous cl ai mwas deni ed when it was determ ned t hat t he
Cl ai mant di d not establish the presence of pneunoconi osi s, did not
establish the exi stence of pneunoconi osi s ari si ng out of coal m ne

enpl oyment, or that he was totally disabled due to pneunoconi osis.

Length of Coal M ne Enpl oynment:

The Cl ai mant al | eged t wenty-seven and a hal f years of coal m ne
enpl oynment in his application. (Dir. Ex. 1) The Social Security
ear ni ngs st at ement shows coal m ne enpl oynment from1951 to 1976, for a
total of twenty years. (Dir. Ex. 3) The record al so contains W2's and
pay stubs fromcoal m ne enployers. (Dir. Ex. 4, 5) Based upon the
docunent ed evi dence of record, | find that the Cl ai mant was a coal
m ner for atotal of twenty years. He |l ast worked in the nation's coal
mne in 1976. (Dir. Ex. 1, 3)

Responsi bl e Operator:

Uility Coals, Inc. contends that it is not the responsible
operator. (Tr. 10) At the hearing, the Claimnt testifiedthat he
wor ked approxi mately one nonth for UWility Coals, Inc. (Tr. 14) Prior
to that, he worked for El khorn Creek Coal Conpany for approxi mately two
years, and for Little Bill Coal Conpany for about a year. (Tr.

The Soci al Security earnings statenent |ists coal m ne enpl oynment
for El khorn Creek Coal, Inc. for atotal of tenquarters from1973to
1975. The Cl ai mant wor ked one quarter of 1975 for Little Bill Coal
Conpany and one quarter in 1976 for Standard Sign &Signal Co., Inc.,
whi ch C ai mant i ndi cated was the sane as Utility Coals, Inc. (Tr. 15-

3 The Benefits Review Board has held that the |law of the
circuit in which the Claimant's |ast coal mne enployment oc-
curred is controlling. Shupe v. Director, OACP, 12 BLR 1-200
(1989). The Claimant's |l ast coal m ne enploynent took place in
Kent ucky, which falls under the Sixth Circuit's jurisdiction.
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16) Inthe prior hearing heldinthis matter in 1988, however, the
Cl ai mant testifiedthat he did not knowif Standard Sign & Uility Co,
Inc. and Utility Coals, Inc. were the sanme enployer. (Dir. Ex.

The Director has named ltility Coals, Inc., insured by SMCM ni ng
Conpany, as the responsi bl e operator. (Dir. Ex. 27) The rational e
given by the Director is that the Cl ai mant | ast worked in 1975 for
Little Bill Coal Conpany who, accordingto MSHArecords onfile at that
time, was a successor to El khorn Creek Coal, Inc. The Director
cont ends t hat Responsi bl e Operator records in 1981 showthat Little
Bill Coal Co. was a contractor to Utility Coals, Inc., and therefore,
Uility Coals, Inc. is the responsible party in this claim

Inparticular, the Director assertsthat Little Bill Coal Co. was
a successor to El khorn Creek Coal Conpany, and becane a contract
operator for Uility Coals, Inc. after Little Bill Coal Conpany cl osed
down in 1977. The Director al so contends that the Underwiter's Safety
& Cl ai ms, a service agent for Shell G| Conpany at thetine, submtted
a list of coal conpanies in Kentucky which "Shell G| owns and
operates,” whichlist includedthethree af orenenti oned conpani es.
(Dir. Ex. 34) Therefore, the Director contends that Uility Coal s,
Inc. is the responsible operator.

Twenty C.F. R 8725.493 provides that the operator or other
enpl oyer wi th which the mner had the | ast recent cumul ati ve enpl oynent
of not | ess t han one year shall be consi dered t he responsi bl e oper at or.
For purposes of Section 725.493(a), one year of coal m ne enpl oynent
may be est abli shed by accunul ating interm ttent peri ods of coal m ne
enpl oynent. Thus, the naned operator i s the responsi bl e operator where
(1) the operator isthe claimnt's nost recent enployer, and (2) the
claimant's cumul ati ve enpl oynent with t he operator anounted to nore
t han one year, even where t he cl ai mant wor ked for a di fferent enpl oyer
i n between his work with the operator. Snedecker v. |sl and Creek Coal

Co., 5BLR1-91 (1982) The Bl ack Lung Ref or mAct of 1977 provi des t hat
any m ne operator who acquired a m ne or substantially all of its
assets on or after January 1, 1970, froma m ne operat or who was an
operator on or after January 1, 1970, will be liabl e for paynents of
all benefits which woul d have been payable to m ners previously
enpl oyed by such prior operator as if the acquisition had not occurred.
Thus, the |ast successor operator who acquired the m ne or
substantially all of its assets onor after January 1, 1970, shall, if
found financially capabl e, be |liable for paynent of all benefits. 20
C. F.R 8725.493(a)(2) and (a)(3). The evidenceintherecordonthis
issue is set forth bel ow
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By | etter dated April 4, 1988, Gary G G | nour, Vice President of
Clainms for Underwriters Safety & Clains, Inc. wote the Deputy
Comm ssi oner, advisingthat, as the party adm nistrator for several
coal conpani es owned and operated by Shell O Conpany, it was
requesting that copies of initial clains forns be sent toit. (Dr. Ex.
32) The list of coal conpanies in Kentucky which Shell O 1| naned
included Wility Coals, Inc., El khorn Creek Coal and Little Bill #4 and
#5.

Arequest nade to t he Responsi bl e Qperat or Section fromthe d ai ns
Exam ner on January 23, 1995, requests the nane, address and i nsurance
carrier for Utility Coals, Inc. from1973to 1975. (Dir. Ex. 26) The
response i ndi cates that it has been verified by " SSA Ear ni ngs Record,
MSHA records, " that Uility Coals, Inc. isthe responsibl e operator
with SMCM ning Co. as theinsurance carrier. The "rationale" |isted
isthat the Cainmant | ast worked for Little Bill Coal Conpany, who is
a successor to El khorn Creek Coal, Inc. accordingto MSHA records on
fileat that time. "Accordingtothe ROsectionin 1981, LittleBill
Coal Co. was a contractor to Utility Coals, with Utility Coal s the
responsi ble partyinthisclaim" (Dir. Ex. 26) Conputer print-out
pages fol | ow, none of which seemtoindicatethat Uility Coals, Inc.
had a relationship with Little Bill Coal Co. in 1975. Thereis a
not ati on t hat Zi egl er Coal Hol di ng Conpany purchased Shell M ni ng
Company from Shell GO Conpany and that all federal black |ung
obligations are the responsibility of Zi egler Coal Conpany after
Novenmber 16, 1992.

A Cl ai ns Exam ner wr ot e Zi egl er Hol di ng Conpany i n February of
1995, stating that accordingtotheir records, the dai mant | ast worked
in 1975 for Little Bill Coal Conpany. (Dir. Ex. 30) Their records
further showed that Little Bill Coal Conpany was a successor to El khorn
Creek Coal, Inc., andthat Little Bill Coal Conpany was a contractor to
Utility Coals, Inc. in1981, with Wility Coals, Inc. beingresponsible
for insurance coverage at that tine.

On April 24, 1996, counsel fromthe Associ ate Regional Solicitor's
of fice wote the Associ at e Chi ef Judge, expl ai ning that the d ai mant
| ast worked for Little Bill Coal Conpany, whi ch was a successor to
El khorn Creek Coal, andthat Little Bill Coal Conpany was a contract or
for Uility Coals, Inc. (Dir. Ex. 32) Relying uponthe April 4, 1988
letter fromUnderwriters Safety &d ains, Inc., the argunment was rmade
t hat there was a connection between Shell OGI, Uility Coals and
Zi egl er Coal Hol di ng Conpany.

In a letter dated May 2, 1996, Gary G G| nour, Senior Vice
President of Underwiter's Safety & ains, Inc. wote Ziegler Coal to

- 8-



advi se that there was a m sunder st andi ng as to t he associ ati on bet ween
Shell Ol and the coal conpanies |isted, as sane was set forthina
letter to the Departnment of Labor on April 4, 1988. (Dir. Ex. 34)
Accordingto M. Gl nmour, "[i]nfact, Shell G| didnot own and operate
al | of these coal operations, but rather had associ ati ons wi t h some and
owned ot hers." M. G I nour explainedthat the point of theletter was
to ensure that proper docunentati on was recei ved by Shell O | when
claims were filed. He did not nmean that Shell G| owned conpl ete
interest in any or all of these operations.

By | etter dated Sept enber 4, 1998, t he Seni or Cl ai s Exam ner
request ed t hat Zi egl er Coal Conpany, on behal f of Wility Coals, Inc.,
subm t any avail abl e docunentation rel ativetotheissue of responsible
operator in this claim

Counsel for Zi egel Coal Conpany wote aletter dated Cctober 15,
1998, stating that there was no evidence that the Cl ai mant was ever
enployed by Utility Coals, Inc.; that Little Bill Coal Conpany ever
wor ked i n any capacity for Utility Coals, Inc.; or that the A ai mant
worked for Little Bill Coal Co. at anytimewhile Little Bill Coal Co.
was working at Uility Coals and only at Utility Coals.

By | etter dated October 19, 1998, the Senior Cl ai ns Exam ner
stated t hat since the Enpl oyer had fail ed to respond to the Septenber
4, 1998 letter, the Director reaffirnmedthe findingthat Wility Coal s,
I nc. was the responsi bl e operator inthisclaim (Dir. EX. 34) Ina
subsequent | etter dated Cctober 20, 1998, the O ai ns Exam ner st at ed
t hat he had received the | etter of Cctober 15, 1998, and woul d concede
that Wility Coals, Inc. was not properly desi gnated as the responsi bl e
operator if Little Bill Coal Co. was not a subcontractor for Uility
Coals, Inc. at thetinme of the Claimant's enpl oynment therein 1975.
Docunent ati on whi ch i ndicated the periods that Little Bill Coal Co. may
have been associatedwith UWtility Coals, Inc., however, was request ed.

By subsequent | etter dated May 18, 1999, the Enpl oyer advi sed t hat
it had received sone additional information. (Dir. Ex. 34)
Speci fically, the Enpl oyer stated that old Profit and Loss St atenents
revealedthat Little Bill Coal Co. had a contract m ning rel ati onship
withUility Coals, Inc. onthree occasions. (Dir. Ex. 34) Two dates
were in the early 1980's, and the other was in 1979.

I n his original decision and order, whi ch he subsequent|y vacat ed,
Judge O Nei || determned that the daimant's | ast coal m ne enpl oynent
of at | east one year was wi t h El khorn Creek Coal Co., Inc., which was
owned by Shell G| Co., and whi ch had become SMCM ning Co. (Dir. Ex.
34) Therefore, Judge O Neill found SMCto be the responsi bl e oper at or.
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I nthe prior decisionissued by the undersignedin 1989, it was
noted that the evidence was inconclusive regarding the issue of
responsi bl e operator. (Dir. Ex. 31) It was further found that the
evi dence presented by the Director on this issue consisted of internal
menorandum  No obj ective evidence had been presented.

I n his Proposed Deci si on and Order i ssued on July 8, 1999, wherein
the District Director found the Claimant entitled to benefits, he
determ ned that the d ai mant was enpl oyed by El khorn Cr eek Coal Conpany
in 1973, 1974 and 1975, as well as for Little Bill Coal Conpany in
1975. (Dir. Ex. 34) He notedthat therecords reveal that Little Bill
Coal Conpany cl osed their operations in 1977 and that it was a contract
operator for Uility Coals, Inc. The Director reasoned as foll

On April 4, 1988, Underwriter's Safety & Cl ai ns, a service
agent for Shell O Conpany at that time, submtted ali st
of t he coal conpani es i n Kent ucky whi ch t hey advi sed " Shel |
owns and operates.” This listingreflectedthe nanes of
El khorn Creek Coal Conpany, Little Bill Coal Conpany, and
Wility Coals, Inc. The Departnental records establishthat
Uility Coals, Inc. was sel f-insured through SMC M ni ng
Conpany from1973 to the present. The records al so state
t hat on or about Novenber 16, 1992, Zi egl er Hol di ng Conpany
purchased 100%of t he stock of Shell M ni ng Conpany from
Shell G| Conpany. Thereupon, Shell M ning Conpany was
renaned SMC M ni ng Conpany. The operator was granted the
opportunity to submt evidenceto the contrary, however, the
i nformation provi ded fails to alter this
determ nation....Uility Coals, Inc. isthe responsible
operator for this claim

It istheDirector's burdentoinvestigate and assess liability
agai nst t he proper operator. England v. Island Creek Goal Co., 17 BLR
1-141 (1993). Were no operator can beidentified, liability for the
paynent of benefits lieswiththe Black Lung D sability Trust Fund. 20
C.F. R 88725.490 and 725.493(a)(4).

Upon review of the evidence, | do not find any conpelling
obj ective evidence intherecord which affirmatively establishes that
Wility Coals, I nc. was properly naned t he responsi bl e oper at or herein.
The letters wittenby M. G| nour are contradi ctory, and insufficient
toestablishthat UWility Coals, Inc. shoul d be nanmed t he responsi bl e
operator. The Soci al Security earni ngs statenent shows no enpl oynent
withUility Coals, Inc., andthe Clainmant's testinony alsofailsto
affirmatively establishthat he was enpl oyed by that conpany. Thereis
no record of any rel ationship between Little Bill Coal Conpany and
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Uility Coals, Inc. such as to render Utility Coals, Inc. the
responsi bl e operator herein. While the record contains nunmerous
letters and i nternal nenoranda fromthe Director regarding why Uility
Coal s, Inc. was naned t he responsi bl e operator, the record conti nues to
be devoid of any objective evidence establishing that fact.
Accordingly, | findthat the Director has failed to nmeet his burden of
proof on the issue of responsi bl e operator, and that therefore, Wility

Coal s, Inc. should be dism ssed as the responsi bl e operator herein.

G venthat the Drector has conceded that the Caimant isentitledto
benefits in this matter, a discussion of the medi cal evidence is
render ed noot, and t he Bl ack Lung Trust Fund is |iable for benefits
her ei n.

ATTORNEY' S FEES

No award of an attorney's fee for services tothe dai mant i s made
her ei n because no application for fees has been made by the Qainant's
counsel. Thirty (30) days is hereby granted to counsel for the
subm ssi on of an application for fees conform ngto the requirenents of
20 C. F. R 8725. 365 and 8§8725. 320 of the regul ati ons. Aservice sheet
show ng service has been made to all the parties, including the
Cl ai mant, nust acconpany the application. Parties have ten (10) days
foll owi ng recei pt of such applicationtofile any objections. The Act
prohibits the charging of a fee in the absence of an approved
application.

ORDER
Accordingly, the Black Lung Disability Trust Fund shall:

(1) Pay Arnold Reynol ds all benefits towhichheisentitledunder the
Act comrenci ng as of Novenber 1, 1994.

(2) Pay the Caimant's attorney, WIIliamLaw ence Roberts, Esquire,

f ees and expenses to be established in a suppl enental deci sion and
order.

DANI EL J. ROKETENETZ
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS
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Pursuant to 20 C F.R 8§ 725.481, any party dissatisfiedwiththis
Deci si on and Order nay appeal it tothe Benefits ReviewBoard wi thin 30
days fromt he date of this decision, by filing anotice of appeal wth
t he Benefits Revi ewBoard at P. OO Box 37601, Washi ngton, D. C. 20013-
7601. A copy of anotice of appeal nust al so be served on Donal d S.
Shire, Esquire, Associate Solicitor for Bl ack Lung Benefits, Frances
Per ki ns Bui |l di ng, RoomN-2117, 200 Constitution Avenue, NW WAshi ngt on,
D.C. 20210.
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